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MERIDIAN -- An elderly couple is dead 
after shots were fi red in a Meridian home Sun-
day evening. . .

Ada County Coroner . . . says 87-year-old 
Robert Emerson shot and killed his wife, 90-
year-old Olive Emerson, and then turned the 
gun on himself.

Meridian Police . . . say investigators were 
told by family members that Robert and Olive 
were both suffering from terminal cancer . . . 1

Introduction
The news report above refl ects a trag-

edy that arises 
when terminally 
ill patients feel 
trapped in a dying 
process they fi nd 
unbearable, yet 
don’t feel they can 
turn to their phy-
sician to obtain a 
prescription for 
medication that 
can be consumed 
to bring about a 
peaceful death. 
Idaho law empow-
ers citizens with 
broad autonomy 
over medical de-
cisions, including 
specifi cally deci-
sions relating to 
end of life care. 
However, Idaho 
has no legislation 
either permitting 
or prohibiting the 
end of life option 
known as “aid in dying.” Aid in dying 
refers to the practice of a physician pre-
scribing medication that a mentally com-
petent, terminally-ill patient can ingest to 
bring about a peaceful death if the dying 
process becomes unbearable.2 A fraction 
of terminally-ill patients – including those 
who have excellent pain and symptom 
management – confront a dying process 
so prolonged, and marked by such ex-
treme suffering and deterioration, that 
they decide aid in dying is preferable to 
the alternatives. This practice has become 
increasingly accepted among medical and 
health policy organizations, including the 

American Public Health Association.3

Having the option of aid in dying pro-
vides comfort to terminally ill patients 
even if they do not consume the medica-
tion to bring about death. The experience 
in Oregon, where aid in dying has been af-
fi rmatively legal for a dozen years, refl ects 
this: roughly one-third of the patients who 
obtain the medication each year do not go 
on to ingest it. They are comforted by this 
option, but die of their underlying disease. 
Oregon’s data also tells us much about 
why patients choose aid in dying: loss of 
autonomy, loss of dignity, and decreas-
ing ability to participate in activities that 
made life enjoyable are the most frequent-
ly mentioned reasons.

This article reviews the law in Idaho 
governing end-of-life care, the law and 
practice in the surrounding states, and the 
possible implications for Idaho of being 
situated among states that affi rmatively 
permit aid in dying. It is time for Idaho 
to join the surrounding states by includ-
ing aid in dying among end-of-life op-
tions available for patients with terminal 
illnesses. This article posits that Idaho can 
do so under the current state of the law 
by incorporating this intervention into 
medical practice subject to the standard 
of care. 
Idaho law governing 
end of life care

Idaho statutes include The Medical 
Consent and Natural Death Act (MC-
NDA), I.C. §§ 39-4501 to -4515. This 
statute empowers citizens to refuse or di-

rect withdrawal of life-prolonging medi-
cal treatment. In enacting this statute, the 
Idaho Legislature set forth the following 
policy statements:

(1) The legislature recognizes the 
established common law and the 
fundamental right of adult persons 
to control the decisions relating to 
the rendering of their medical care, 
including the decision to have life-
sustaining procedures withheld or 
withdrawn.  . . .
(2) In recognition of the dignity and 
privacy which patients have a right 
to expect, the legislature hereby de-
clares that the laws of this state shall 
recognize the right of a competent 
person to have his or her wishes for 
medical treatment and for the with-
drawal of artifi cial life-sustaining 
procedures carried out even though 
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that person is no longer able to com-
municate with the physician.4

The MCNDA includes a provision 
stating that this Act “does not make legal, 
and in no way condones, euthanasia, mer-
cy killing, or assisted suicide or permits 
an affi rmative or deliberate act or omis-
sion to end life, other than to allow the 
natural process of dying.”5 

This raises the question whether aid 
in dying could fall within this exclusion. 
Those who consider the act of allowing 
a dying patient to ingest medication to 
achieve a peaceful death a form of suicide 
would argue that it does. Others who rec-
ognize that the choice of a dying patient 
for a peaceful death is something funda-
mentally different from suicide would 
argue that this exclusion does not apply 
to aid in dying.6 In any event, the statute 
does not contain a prohibition against aid 
in dying.

A critical analysis of the law in Idaho 
supports the contention that Idaho pa-
tients should be able to access aid in dy-
ing because there is no logical distinction 
between a terminally-ill patient’s right to 
refuse life-sustaining treatment and such 
patient’s right to have access to medica-
tion which the patient could ingest to 
bring about a peaceful death.

One might argue that aid in dying 
could be prosecuted under Idaho’s crimi-
nal statute, I.C. § 18-4014, which pro-
vides, in part:

Every person who, with intent to 
kill, administers or causes or pro-
cures to be administered, to another, 
any poison or other noxious or de-
structive substance or liquid, but by 
which death is not caused, is pun-
ishable by imprisonment in the state 
prison not less than ten (10) years, 
and the imprisonment may be ex-
tended to life.7

However, this statute only applies if 
the patient does not die. A patient who in-
gests medication prescribed by their phy-
sician for aid in dying will almost certain-
ly achieve the desired death.8 If the patient 
does achieve the desired death, an aggres-
sive prosecutor might argue that the phy-
sician could be prosecuted for homicide. 
This situation was recently addressed in 
Montana, and the Montana Supreme 
Court squarely rejected the possibility of 
a homicide charge being brought against a 
physician who provided aid in dying.9 

Based on this landscape, Idaho phy-
sicians should feel safe to provide aid in 
dying to their competent, terminally-ill 
patients, free of fear of criminal prosecu-

tion.10 The matter has not been discussed 
in the medical or legal literature in Idaho. 
Yet, there is growing support for aid in dy-
ing, refl ected in the fact that three neigh-
boring states now affi rmatively permit 
the practice, and in the growing support 
for the practice in the medical and health 
policy communities. 
Aid in dying in surrounding states

Oregon
Oregonians approved the passage of 

the Oregon Death with Dignity Act (Dig-
nity Act) in 1994.11  The Dignity Act al-
lows a mentally-competent, terminally-ill 
patient to obtain medication from his or 
her physician, which the patient can con-
sume to bring about a peaceful death.12 
The experience in Oregon demonstrates 
that when this option is available, it does 
not place patients at risk, as those who op-
pose aid in dying have advocated.13 Ore-
gon’s experience has caused even staunch 
opponents to admit that continued opposi-
tion to such a law can only be based on 
moral or religious grounds.14 

The option of aid in dying has not 
been unwillingly forced upon those who 
are poor, uneducated, uninsured, or other-
wise disadvantaged.15 In fact, those with 
a baccalaureate degree or higher were 
7.9 times more likely than those without 
a high school diploma to choose aid in 
dying.16 One hundred percent of patients 
opting for aid in dying had private health 
insurance, Medicare, or Medicaid, and 
were overwhelmingly enrolled in hospice 
care.17 Furthermore, during the fi rst 12 
years in which it was a legal option, only 
460 Oregonians chose it.18 Terminally 
ill adults who chose this option in 2009 
represented 19 deaths for every 10,000 
Oregonians who died that year.  Roughly 
one-third of those patients who complete 
the process of seeking medications under 
the Dignity Act do not go on to consume 
the medications.19 

Simultaneously, Oregon doctors in-
creased efforts to improve their ability 

to provide adequate end-of-life care, in-
cluding  increasing their knowledge of 
pain medication usage for the terminally 
ill, becoming more informed at recogniz-
ing  depression and other conditions  that 
could impair decision making, and refer-
ring  their patients to hospice programs 
with greater frequency.20 The option of aid 
in dying also has psychological benefi ts 
for terminally ill patients. The availability 
of the option gives a terminally-ill patient 
autonomy, control, and choice, which 
physicians in Oregon have identifi ed as 
the predominant motivational factors be-
hind the decision to request assistance in 
dying.21  

Washington
Washington passed a Dignity Act vir-

tually identical to Oregon’s in November 
2008.22 The Washington Department of 
Health publishes information about the 
types and quantities of forms received un-
der the Dignity Act on its website23 and 
updates this information weekly.24 The 
Department of Health also publishes an 
annual report that includes information on 
how many prescriptions are written under 
the Act, and how many people ingest the 
prescribed medication. The fi rst annual 
report includes data from March 2009 
through December 31, 2009.25  Statistical 
reports will be completed annually there-
after.

Montana
Montana recognizes the right of its cit-

izens to choose aid in dying through a de-
cision of the Montana Supreme Court. In 
Baxter v. State, Robert Baxter, a 75-year-
old U.S. Marine veteran and long-haul 
truck driver dying of lymphocytic leuke-
mia, sued the State to establish his right 
to choose aid in dying.26 Baxter was mar-
ried, with four grown children, and was 
fi ercely independent; he wanted the op-
tion for a peaceful death on his own terms 
if his suffering became unbearable.27 Ad-
ditional plaintiffs included four Montana 
physicians who treat patients with termi-
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nal illnesses and Compassion & Choices, 
the national non-profi t organization that 
advocates on behalf of terminally ill per-
sons.28 

The plaintiffs challenged the applica-
tion of Montana’s homicide statute to a 
physician providing a prescription to a 
terminally-ill, mentally-competent patient 
for medication that the patient could con-
sume to bring about a peaceful death if he 
found his dying process unbearable.29 The 
case invoked the Montana State Constitu-
tion’s guarantees of privacy and dignity.30 
Commentators speculated that constitu-
tional claims of this nature had a good 
chance of success given the state constitu-
tion’s text and the body of law construing 
these provisions, which was robustly pro-
tective of individual decision-making.31

Plaintiffs asserted an alternative argu-
ment that under the consent as a defense 
doctrine, a doctor who provided aid in 
dying could not be subject to prosecution 
for homicide.32 The patient would have 
consented to the physician’s assistance 
in precipitating the patient’s death and 
there was no public policy reason to deny 
the consent defense under these circum-
stances.33 The plaintiffs in Baxter had the 
advantage of being able to point to many 
years of data from Oregon’s implementa-
tion of its statute affi rmatively making aid 
in dying legal, which made clear that risks 
to patients do not arise when patients have 
the option to choose aid in dying.34 The ar-
gument— that risks will still be present if 
aid in dying is an option— had been cen-
tral to the states’ efforts to prevent courts 
from fi nding a right to choose this inter-
vention.35

On December 5, 2008, the Montana 
State District Court issued summary judg-
ment in favor of the Plaintiffs, holding that 
the state constitution’s Individual Dignity 
Clause and the stringent right of privacy 
are “intertwined insofar as they apply to 
Plaintiffs’ assertion that competent termi-
nal patients have the constitutional right 
to determine the timing of their death and 
to obtain physician assistance in doing 
so.”36 The district court further conclud-
ed that “[t]he decision as to whether to 
continue life for a few additional months 
when death is imminent certainly is one of 
personal autonomy and privacy.”37 In an 
odd synchronicity, Plaintiff Bob Baxter 
died the same day the lower court ruling 
was issued. The State appealed.

The Supreme Court held 5-2 that ter-
minally ill Montanans have the right to 
choose aid in dying under state law.38 The 
court declined to reach the constitutional 
issues.39 Instead, it resolved the case on 
the alternative ground under the consent 
defense to the homicide statute, fi nding: 

“no indication in Montana law 
that physician aid in dying provided 
to terminally ill, mentally compe-
tent adult patients is against public 
policy.”40

. . . [A] physician who aids a termi-
nally ill patient in dying is not di-
rectly involved in the fi nal decision 
or the fi nal act. He or she only pro-
vides a means by which a terminally 
ill patient himself can give effect to 
his life-ending decision, or not, as 
the case may be. Each stage of the 
physician-patient interaction is pri-
vate, civil, and compassionate. The 
physician and terminally ill patient 
work together to create a means by 
which the patient can be in control 
of his own mortality. The patient’s 
subsequent private decision whether 
to take the medicine does not breach 
public peace or endanger others.

. . .
 . . .  There is thus no indication in 
the homicide statutes that physician 
aid in dying—in which a termi-
nally ill patient elects and consents 
to taking possession of a quantity 
of medicine from a physician that, 
if he chooses to take it, will cause 
his own death—is against public 
policy.

. . .
The Rights of the Terminally Ill Act 
very clearly provides that terminal-
ly ill patients are entitled to autono-
mous, end-of-life decisions, even 
if enforcement of those decisions 
involves direct acts by a physician. 
Furthermore, there is no indication 
in the Rights of the Terminally Ill 
Act that an additional means of giv-
ing effect to a patient’s decision—
in which the patient, without any 
direct assistance, chooses the time 
of his own death—is against public 
policy.41

Montana has not enacted statutes with 
specifi c requirements governing provi-

sion of aid in dying.42 Accordingly, the 
limitations of the laws in Oregon and 
Washington do not apply in Montana, al-
though certain boundaries recognized by 
the Court are similar to the Oregon and 
Washington requirements; all three states 
require that the patient be terminally ill, 
mentally competent, and that the physi-
cian involvement be limited to providing 
a prescription that the patient can self-
administer.
Aid in dying in Idaho should be 
governed by the standard of care

Most medical care is not governed by 
statute or court decision, but is instead 
governed by the standard of care.43 In 
determining the standard of care, Idaho 
courts apply an objective community 
standard test that looks at what a similarly 
situated practitioner in the local commu-
nity would do, taking into account his 
or her training, experience, and fi elds of 
medical specialization.44

Oregon’s, Washington’s and Mon-
tana’s practices of affi rmatively permit-
ting mentally competent, terminally ill 
patients to choose aid in dying will ap-
propriately infl uence the standard of care 
in Idaho. Idaho is particularly well situ-
ated to be the fi rst state that adopts this 
approach, given that it has no legislation 
specifi cally addressing the matter and is 
surrounded by states where the practice 
is now an established option available to 
patients dying of terminal illnesses. 
Conclusion

Most Americans “believe a person has 
a moral right to end their life if they are 
suffering great pain and have no hope of 
improvement.” 45  It is critically important 
that patients can turn to their physician for 
aid in dying. When a patient does not feel 
able to discuss the desire for aid in dying 
with his or her physician or cannot fi nd 
a physician willing to provide it, the pa-
tient may seek assistance in precipitating 
death from a family member or loved one. 
Tragically, these incidents often involve a 
violent means to death, such as gunshot. 
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Cases of this nature appear with disturb-
ing frequency in the newspapers, as noted 
at the outset of this article.46 However, 
should aid in dying emerge as an end-of 
-life option in Idaho, it is hopeful that such 
tragedies can be avoided in the future.
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