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duties to marry. Rather, each case

inquired about the right to marry
in its comprehensive sense, asking

if there was a sufficient justification

for excluding the relevant class from
the right.

Id. (internal quotation marks omitted). Despite the

Court's criticism of itself, we conclude lhaf the Glucksberg

approach with respect to physician aid in dying is not
flawed. It is much more difficult to define the interest

before us-as it was for the Glucksberg Court-because
unllke Lovittg, Turner, Zablocki, and Obergefell, which

had as a tradition the fundamental right to marry with
all of the rights, responsibilities, and divorce procedures

carefully defined, we do not have such a tradition to fall
back on regarding physician aid in dying. Similarly, the

Cruzqn Court interpreted informed consent alongside the

statutory prohibition of battery to encompass the right
of a competent adult patient to refuse medical treatment.
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a marked difference between refusing medical treatment,

even if doing so will hasten death, and seeking treatment

which has for its exclusive purpose the taking of one's life.

This was the dichotomy faced by the Glucksbers Court.
See 521 U.S. at 725. 117 S.Ct. 2258 ("The decision to
commit suicide with the assistance of another may be

just as personal and profound as the decision to refuse

unwanted medical treatment, but it has never enjoyed

similar legal protection.").

{34} Although this Court might quarrel with the emphasis

placed on history and tradition by the Glucksberg

Court in dehning the right, we agree with its analysis

concerning legitimate government interests, particularly

the following three interests. First, we agree with the

"interest in protecting the integrity and ethics of the

medical profession," Gluclcsbers, 521 U.S. at 731. 117

S.Ct. 2258, because the New Mexico Medical Board,

for several stated reasons, as of November 2014 had
declined to develop any guidelines or standards for aid ir
dying.4 Second, we agree with the "interest in protecting

vulnerable groups-including the poor, the elderly, and

disabled persons-from abuse, neglect, and mistakes"

since there is a "real risk of subtle coercion and undue

influence in end-ofJife situations," and there is a risk that
some might resort to physician aid in dying "to spare

their families the substantial financial burden of end-of-

lile health-care costs. " 521 U .5. at 7 31-32. 1 17 S.Ct. 2258..

Third and perhaps most important, we agree with the

legitimate concern thai rèc@
will lead to voluntary or involuntary
if rtlsa 1t
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even when a duly surrogate

the decision and when the to
seif-administer the life-ending

that the federal

analysis set forth in Glucksbers is not flawed. This does

not end our inquiry. We next determine whether there are

distinctive state characteristics contained in *849 Articlg
II. Section 1 8 of the New Mexico Constitution that justify

a departure from the federal analysis. ,

In Gluclcsbers, the American Medical Association

concluded that " '[p]hysician-assisted suicide is

lundamentally incompatible with the physician's lole

as healer."' 521 U.S. at 731. I 17 S.Ct. 2258 (alteration

in original) (quoting Arnerican Medical Association,

Code of Ethics $ 2.211 (1994)). We note that in New

Mexico, as recently as Novelnber 2014, the New

Mexico Medical Board refused to adopt a standard

of care lor aid in dying; because there was not

a statute in place, some members were concerned

that it would be premature to create a standard

of care for aid in dying before the Board knew

whether it was a legal practice. Sec New Mexico

Medical Board, Regular Board Meeting, Nov. 13-

14, 2014, Final Minutes at 10, available at their

website, http://www.nmmb.state.nm.us. The Board

minutes further note that the Board was "forced to

[establish guidelines] for chronic pain, but that was

becanse there [was] a statute in place, and so unless

a law is passed requiring the Medical Board to have

oversight of all compassionate end of life assistance,

then ... this was bad for the practice of medicine." Id.

We therefore appreciate that some members of the

medical community understand this to be a legislative

issne, and that the question of whether aid in dying is

truly an accepted medical practice cuuently remains

the subject of debate within the New Mexico medical

community.

V. THERE ARE NO DISTINCTIVE STATE
CHARACTERISTICS WITH RESPECT TO
ARTICLE II. SECTION 18 OF THE NEW

MEXICO CONSTITUTION THAT JUSTIFY
OUR DEPÄRTURE FROM GLUCKSBERG

{35} Petitioners contend that New Mexico's "long, proud,

extraordinary history ofrespecting patient autonomy and

dignity at the end of life" is a distinctive characteristic

n/
/u(0 rr(5 u, 3", q J¿ øVu r

rA-55


