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Introduction
ô
The South Dakota Elder Abuse Task Force was the creation of Senate Bill
168, passed during the 2015 Legislative Session. The South Dakota Legislature
vested the Task Force with a two-pronged mission: "to study the prevalence and
impact of elder abuse in South Dakota and to make recommendations to the
Legislature on policies and legislation to effectively address the issue." To
accomplish these ends, the Legislature allotted seventeen seats on the Task Force:
a

Three members of the Senate chosen by the President Pro Tempore:

a

Sen. James Bradford
Sen. David Novstrup
Sen. Bruce Rampelberg

Three members of the House of Representatives chosen by the Speaker of the
House of Representatives :
Rep. Brian Gosch
Rep. Kris Langer
Rep. Lee Schoenbeck

a

Three members chosen by the Governor "who have significant experience
working with issues related to elder abuse"!

-

Sarah Dahlin Jennings (South Dakota State Director - AARP)
Jennifer Murray (Regional Manager, DSS Adutt Services & Aging)

-

Robert Kean (Attorney and Fmr. Exec. Director of South Dakota Advocacy
Services)

a

Seven members appointed by the Chief Justice of the Supreme Court,
specifically "five members who have significant experience working with
issues related to elder abuse and two members from the banking industry''

-

Justice Steven L. Zinter (South Dakota Supreme Court)
Dr. Victoria Walker (Ctrief Medical & Quality Officer, The Evangelical
Lutheran Good Samaritan Society)
Quentin Riggins (Attorney and Chair of the Real Property, Probate &
Trust Law Section, State Bar of South Dakota)
Tim Neyhart (Executive Director, South Dakota Advocacy Services)
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a

Dr. David Brechtelsbauer (Physician, Geriatrician, and Clinical Faculty at
the USD Sanford School of Medicine)
Rick Rylance (Regional President, Dacotah Bank)
Kristina Schaefer (Vice President - General Counsel & Dir. of Risk
Management, Fishback Financial Corporation)

One member "who has significant experience working with issues related to
elder abuse" appointed by the Attorney General:

-

Paul Cremer (Assistant Attorney General & Division Director, Medicaid
Fraud Control Unit)

The Legislature gave the Task Force six months to complete its task. In that
time, the Task Force selected a Chair - Justice Steven Zinter - and formed four
Committees to focus on specialized areas of interest on the broad topic of elder
abuse: (r) Plaer Abuse and Neglect, (2) Elder Financial Exploitation, (3) Education,
and (4) Guardianships, lVills, and Powers of Attorney.
The Task Force met four times as a group. Pubiic input was solicited and
received at all meetings. In between the full group meetings, the Committees
conducted numerous teleconferences in which they d.irected research, drafted
proposed legislation, and prepared reports to the full Task Force. The following
report reflects the recommendations of the Task Force as a whole. The appendices
contain proposed legislation, policies, and commentary from the Task Force.
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Summ àYy of Findings
å
-

The Nature and Scope of Elder Abuse Generally:
Elder abuse, neglect, and exploitation has been described at various times as
"hiding in plain sight,'i a "hidden epidemic,"ii and a "silent crisis"ii; all despite the
fact that "there are no official national statistics" on elder abuse.i'This has been
attributed to a lack of uniform reporting systems in states, as well as a dearth of
reporting by victims of such incidents and their caregivers.v

In

2004,

it was estimated that there were

381,430 reports of elder abuse to adult protective
services in the United States, or 8.33 reports for
every 1,000 elders."i What makes this number
striking is that two studies have found that only
about one out of fourtee¡vii s1' one out of every 23viii
cases of elder abuse is actually reported to law
enforcement or adult protective services. The
"majority'' of seniors so abused are those "who live
in the community rather than in nursing homes or
other senior living facilitiesi"i' indeed,
approximately one in ten elders livins in their
homes experience abuse, neglect, or exploitation
919þ year.* These findings are consistent with
another national study finding that app_roximately
90% of abusers were known
tor and 66Yo
were adult children or s ouses.xl
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As for elder financial exploitation, a studv
expl * itati* n a n n u rsl ly
estimated that
occurred in onlv one out
of every 25 incidents, amounting to at least five million financial abuse victims each
Year.xii According to a separate 2009 study, the loss attributed to these incidents
amounted to $2.6 billion annually in the United States.xiii

Beyond the financial costs of exploitation and obvious injuries caused by
abuse and neglect, there âre aggravating factors that make such acts against the
elderly particularly harmful. It should be no surprise that elders'relative physical
and mental frailty makes them susceptible to long-term harm from abuse. Indeed,
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studies confirm that elder abuse victims face a five times greater risk of premature
death, suffer poorer health and functioning, and experience a three-to-four times
higher discharge rate to a nursing home after a hospital stay.xiv
Given the aging profile of this country's popuJ.ation, upward trends in elder
abuse, neglect, and exploitation are likely to continue. South Dakota is no exception
to this dynamic.

cope of Challenges

in South Dakota - A Matter of Demographics:

Because of reporting challenges, it was not possible to obtain a large amount
of South Dakota-specific statistics on the prevalence of elder abuse. Some state
tics did, however, emerge. For instance, the Department of Social Services
(DSS) reported receiving an annuâI average of 661 Adult Protective Service calls in
the iast five years. And according to the Unified Judicial System's (UJS) criminal
charging information, in the past ten years, there were eight charges of theft by
exploitation under SDCL 22-46'3, and ninety-two charges of adult abuse or neglect
under SDCL 22-46-2. Considering the number of elders in South Dakota, the Task
Force felt this number wâs exceedingly low.
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According to a 2015 study prepared by Abt Associates for DSS's Division of
Adult Services and Aging (DSS'ASÐ, the number of South Dakota citizens age 65
and older will increase nearly 84l/o from 2010 to 2035, from "approximately 103,000
to 226,000.""" Within this age cohort, the most vulnerable to elder abuse-disabled
elders-wilt peak in 2030 at 85,000, increasing TIY, fuom the 2010 Census totai of
about 33,009."u1 Put in different terms:

By 2035, in all but 10 South Dakota counties elders wiil make
up over 20 percent of the population . In 27 counties, elders will
be over 40 percent of the local population. Even in the growing
population centers, around Sioux Falls and Rapid City, elders
will make up 29-30 percent of residen¡s.xvii

While the most substantial
population growth in the elder age
cohort will occur in high population
areas, âreas ofthe state not
surrounding Sioux Falls and Rapid City
will still see their elder populations
increase by between 25,000 and
50,000.xviii Resources in these rural
areas, including specialized assistance
from DSS-ASA, will be stretched even
thinner. These resource concerns,
coupled with national estimates and
South Dakota's demographic outlook,
indicate that elder abuse will have a
profound impact on our state's futurean impact requiring a coordinated and
planned response.
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Calls are higher than investigations because DSS-ASA

often receives multiple protective service calls on the
same vulnerable adult investigated under a single
protective service care plan.
*Whenever a case is opened, one of three outcomes
occurs: (1) it

¡s

followed to resolution, (2) it

is closed

once a more appropr¡ate party (such as law
enforcement) takes over the investigation, or (3) it is
closed as unsubstantiated.

Input from StakehoÌders:
The Task Force received phone calls, e-mails, and in-person comments from
stakeholders as well as concerned citizens whose elder family members were
acted by abuse, neglect, and expioitation, Their input is provided below
Concerned citizens often related that existing legal processes-including
powers of attorney, court-appointed guardians/conservators, and joint accountshad been manip ulated to exploit elders. Financial exploitalion was the
t form of elder abuse cited b these sources. Some individuals also
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asserted that their elder parents were being isolated and emotionally abused by a
close family or friend caregiver. Certain members of the public opined that
financial institutions needed to play a more active role in reporting signs of

financial exploitation.
Case workers and home care providers for elders related concerns about elder
capacity and the proper time to intervene, particularly in cases of neglect and selfneglect. A consensus among care providers reflected a need for closer and more

effective partnerships with law enforcement, particularly in rural communities.
Some cited problems of law enforcement failure to follow up on reports in rural
areas and in Reservation communitiesl a lack of particularized training for police on
the signs of adult abuse, neglect, and exploitationi and the lack of prosecutor
training to handle these often technical, domestic cases. One social worker
suggested joint training on elder abuse and neglect for local Adult Services & Aging
staff and law enforcement. These care providers univers allv asserted thât instances
ofelder abuse, neglect, and exploitation were underreported. Multiple care
providers indicated that the issue of elder abuse, in terms of public perception and
law enforcement response, is where domestic abuse was thirty years ago.

Elder law attorneys and law enforcement noted that, in their experience,
elder financial exploitation was the most widespread concern. However, law
enforcement indicated that elder abuse and neglect was substantially
underreported. One law enforcement officer with expertise on elder abuse raised
the concern of ambiguity in our criminal statutes regarding who is culpable for
neglecting an elder. Another cited the need to create a mechanism to quickly
separate an in-home abuser or neglecter from an elder or vulnerable adult, and the
need for prosecution and investigative specialists for elder abuse, neglect, and
exploitation cases. An attorney that specializes in this area raised a concern
regarding the use of binding arbitration in long-term care service agreements that
keep cases of institutional elder abuse out of the courts. Elder lawyers and law
enforcement noted that the often domestic nature of elder crimes makes reporting
difficult, but law enforcement offered that they would arrest if they had probable
cause, even if an elder parent did not want their abusive child arrested. An elder
law attorney and sheriff both cited the need for greater cooperation and reporting
from financiai institutions to assist with investigating elder exploitation. Law
enforcement also sav/ a need for Department of Social Services to increase
disclosure ofprior substantiated reports of abuse and neglect.

In contacting tribal agencies, there wâs a consensus on the need for
additional resources to investigate abuse and to support elder service providers on
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Elder abuse is one of the most underreported social problems
in our society toc{ay. It is estimated that at least 5 million
seniors are victimized yearly. Sadly, nearly 84% of these
incidents go unreported.

Impaired adults are often not able to prote ct themselves
against incidents of abuse, neglect, or exploitation. Ma ny do
not know where to turn for assistance Others are incapable
:

of seeking help because they are physically dependenq unable

.'**; to leave their home, or use a telephone. Many are simply too
ç
embarrassed or frightened to ask for help . They may be
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reluctant to press charges against the abuser, especially if the
.We
must bring an end to their
abuser is a farnilv member.
silent suffering.

Characteristics

2016

1998-2015

Total

(N=133)

(N=994)

(N=1,127)

582
386

668
386

Lethal medicat¡on

86

Secobarbital(%)

(64.7',)

0 (0.0)

Pentobarbital (%)

3e

Phenobarbital (%)

(2e.3)

0ther (combination of above and/or morphine) (%)

I

End of life concernsa

(N=133)

Losing autonomy (%)
Less able to engage in activities making life enjoyable (7d

Loss of dignity (%)s

Losing control of bodily functions

(0/o)

(/")

Burden on family,

lnadequate pain

about it (%)

Financial implications

ent (%)

Health-care provider present
(collected since 2001)

(6.0)

119 (8e.5)
11e (8e.5)

87
4s
65
47

7

(65.4)

(36.8)
(48.e)

(3s.3)
(5.3)

(58.6)
(38.8)

(5e.3)
(34.3)

17

(1.7)

56

(5.0)

e

(0.e)

17

(1.5)

(N=994)

e06
888
680
475
408
249

31

(N=991)

1,025
1,007

(91.4)

(77.0)

(48.1)

767
524

(41.3)

473

{42.2)

(25.21

2e6

(26.4)

38

(3.4)

(e1.6)

(8e.7)
(78.8)

(3.1)

(89.7)

(46.8)

(N=133)

(N=924)

(N=1,057)

Prescribing physician

14

149

163

Other provider, prescribing physician not present

14

256

270

No provider

5

86

91

100

433

533

When medication was ingestedo

Unknown
At time of death

Prescribing physician

(o/o)

Other provider, prescribing physician not present (0/d
No provider (%)

13
14
102

(10.1)

(10.e)
(7e.1)

(15.0)
(31.0)

(54.0)

t8

4

Unknown

136
281
48e

149
2e5
5e1

(14.4)
(28.5)
(57.1)

22

(N=133)

(N=994)

(N=1,127)

3

27

30

None

24

530

554

Unknown

106

437

543

0

6

6

ComplicationsG
Diff

iculty ingesting/regurgitated

Other outcomes
Regained consciousness after ingesting DWDA
medicationsT
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Table

1

with Dignity Act
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Table 3. Death with Dignity Act process for the participants who have died

2016
Number %

Family and Psychiatric/Psychological
involvement
Referred for psychiatric/psychological
evaluation2
Patient informed fami

of decision

Medicationa
/ Secobarbital
/ Pentobarbital
Secobarbital/Pentobarbital Combination
Phenobarbital
\
, Phenobarbital/Chloral Hydrate Combination
Chloral Hydrate
Morphine sulfate
Other
Timing
Duration of patient-physician relationships
<25 weeks
25 weeks - 51 weeks
or more
1
Unknown
Range (min - max)

20151

20141

Number

%

Number

ol

fo

11

5

I

4

6

4

221

94

170

94

146

88

77

32

106

52

112

64

2

I

64

36

0

2
0

1

0

0

1

<1

92

46

0
0

0
0

106

44

1

<1

52

22

0

0

I

<1

1

1

0
0

0
0

125
25
84

53

r00

51

62

43

11

15

B

1B

13

57

40

2

1

6

4

36

<1 wk31 vrs

80
2

<1

40
1

<l wk-

wk-2
yrs

23 vrs

Duration between first oral request and death2
<25 weeks
25 weeks or more
Unknown
Range (min - max)

209
24

B9
10

3

1

163
32
0

84

145

87

16
0

15
7

9

2wks-

2wks-

2wks-

112 wks

95 wks

57 wks

4

Notes
I Data published in 20 14 and 20 I 5 reports

http://www.doh.wa.gov/DataandStatisticalReports/VitalStatisticsData/DeathwithDignityData.aspx.
2

Data are collected from the Attending Physician's Compliance form. At the time of publication, dala are
available for 236 of the 240 participants in2016 who died.

3

Data are collected from the Written Request for Medication to End Life. At the time of publication, data are
available for 234 of the 240 participants in 2016 who died.

Data are collected from the Pharmacy Dispensing Record Form. At the time of publication , data are available for
all240 participants in 2016 who received medication and died. Changes in medications from year to year reflect
changes, updates, and developments of new medication combinations over time.

4

5

Data are collected from the After Death Reporting form. At the time of publication, data are available for 236

of

the240 participants in 2016 who died.
9
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útffitrth
lnstructions for Medical Examiners, Coroners, and Prosecuting Attorneys:
Compliance with the Death with Digntty }ct

g'{'.tne,patient's death
washington's Dea,th with Dignity Act (Rcw 70.245) states
certificaîe...shnll/st the undärtying terminal disease as the Éu* of death." The act
purpose'
álro ,tãt"r thafiActions taken in àccordance with this chapter do not, for any
ðoÃtiiüi" ru¡oúe) assisted suicide, mercy killing, or homicide, under the law'"
you must comply with the
lf you know the decedent used the Death with Dignity Act,
stiict requirements of the law when completing the death recordl-

1. The underlying terminal disease.Dg5t be listed

2. The manner

as the cause of death

as "Natural."

of death must be
not

3. Th e cause

m
of death
Death with D n Act was

ntain
ch as

that indicates that the

Suicide

a
b

ffio

c

suicide
an-ass

d

n

suicide

e r-1000
f. Mercy killing
g . Euthanasia
h

i.

K

.

seco6arbifãi-or Seconal

ffial

e
death certificate that does not
r will re ect
The
contains
a
adhere to the requirements of the Death with DignitY Act.
Loca I Registrar and
the
act,
the
of
use
refe rence to actions that m ht indicate
on
,too naco
Funeral Directo r will be instructed under
cal certifie r before a perm it to proceed with disp osition will be issued

(360-236-4307) for
Call the Department of Health's Center for Health Statistics
with cause
guidance on how tó proceed if you have any questions regarding compriance
õt deatn reporting under the Death with Dignity Act'

t

"shall prepare and issue such detailed instruction
Und"r" state law, the State Registrar of Vital Statistics
perfect

provisions and the maintenance of a
as may be required to secure the uniform observance of its
the certificates received monthly
system of registration. ... rrr" State Registrar shallcarefully examine
if any are incomplete or
and,
from the local registrars, county auditoré, and clerks of the court
to be furnished as may be
information
unsatisfactory, the State Registrar shall require such further
43.70.160'
RCW
;;;;ry to'make the recoid complete and satisfactory'"
Revised

April8,2009
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oregon Revised statrre

(4) Filing of an Oregon lax return for tha most recent tax yeâr. [1995 c.3 s.3.10; 1999 c.423 s-8]
127.865 s.3.1

l.

Reportlng requl¡emonts.

(1Xa) The Health Services shall annually review a sample of records maintained pursuant to ORS 127.800 to 127.897
, (b) The division shall require any health care provider upon dispensing madication pursuant to ORS 127.800

,o file a copy of the dispensing record with the division.

.

to 127.897

W
Services shall make rules to facilitate the collection of information regard¡ng compliance with ORS
A trl The Health
lo 127.897. Except as olherwise required by law, the information collected shall not be a public record and may
/' \27.800
ñot be made available for inspection by lhe public.
abletothêpubllcanannualstatlsticalreportofinformalioncollected
under subsection (2) of this section.

[1

995 c.3 s.3.1 1 ; 1 999 c.423 s.9]

127.870 s.3.12. Effect on construction of wills, contracts and statutes.
('f ) No provision in a contract, will or other agreement, whether written or oral, to thê extent the provision would affect
whether a person may make or rescind a request for medication to end his or her life in a humane and dignified
manner, shall be vâlid.

(2) No obligation ow¡ng under any currently existing contract shall be conditioned or affected by the making or
rescindíng of a request, by a person, for medication to end his or he¡ life in a humane and dignilied rnanner. [1995 c.3

s,3.121

127.875 s.3.13. lnsurance or annuity policies,
The sale, procurement, or issuance of any life, health, or accident insurance or annuity policy or the rate charged for
any policyshall not be conditioned upon or affectêd bythe making or rêscinding ofa request, by a person, foi
medication to end his or her life in a humane and dignified manner. Neither shall a qual¡flêd patient's act of lngesting
medication to end his or her life in a humane and dignified manner have an effect upon a life, health, or accidãnt
insurance or annuity policy. fl995 c.3 s.3.131
127.880 s.3.14. Construction of Act.
Nothing in ORS 127.800 lo 127 .897 shall be construed to authorize a phys¡cian or any other person to end a patienfs
life by lethal injection, mercy killing or active euthanas¡a. Actions taken in accordance with ORS 127 .8001o 1 27.897 shall
not, for any purpose, constitute suicide, assisled suicide, mêrcy killing or homicide, under the law. [1995 c.3 s,3.14]
(lmmunities and Liabilities)
(Section 4)

127,885 s.4.01. lmmunities¡ basis for prohibiting health care providerfrom participat¡on; notification;
permissible sanctions.
Except as provided in ORS 127.890:

(1) No person shall be subject to civil or criminal liability or professional disciplinary action for participating in good faith
compliance with ORS 127.800 to 127.897. This includes being presont when a qualified patienl takes the prescribed
medication to end his or her life in a humane and dignified manner,
(2) No professional organization or assoc¡ation, or health care provider, may subject a person to censure, discipline,
suspension, loss of license, loss of privileges, loss of membership or other penalty for participating or refusing to
participate in good faith compliance with ORS 127,80ü to 127 .Bg7.
(3) No request by a patient for or prov¡sion by an attending physlcian of medicatlon in good faith compliance wlth the

provisions of ORS 127.800 lo 127.897 shall constitute neglect for any purpose of law or provide the sole basis for the
appointment of a guardian or conservalor.

(4) No health care provider shall be under any duty, whether by contract, by statuie or by any other legal requirementto

partic¡pate in the provlsion to a qualified patient of medication to end his or her life in a humane and dignifled manner.
a health care prov¡der is unable or unw¡lling lo carry out a patient's request under ORS 127.8OO lo 127,897, and the
patient transfers his or her care to a new health care provider, the prior health care provider shall lransfer, upon
request, a copy of the patienls relevant medical records to the new health care provider,

lf

(5)(a) Notwithstanding any other provision of law, a health care provider may prohibit another health care provider from
participating in ORS 127.800 lo 127 .A97 on the premises of the prohibiting provider if the prohibiting provìder has
notif¡ed the health care provider of the prohibiting provider's policy regarding participating in ORS 127.800 to 127.897.
Noth¡ng in this paragraph prevents a health care provlder from providing health care services to a patient that do not
constitute participation in ORS 127.800 la 127 .897 .

(b) Notwithstanding the provisions of subsections (1) to (4) of this section, a health care provider may subject another
health care prov¡der to the sanctions stated in this paragraph if the sanctioning health care provider has nolified the
sanctioned provlder prior to participation in ORS 127.800 lo 127 .897 that it prohibits participation in ORS '127.800 to
127.897:.

(A) Loss of privileges, loss of membership or other sanctlon provided pursuant to the medical staff bylaws, policies and
procedures of the sanctioning health care provider if the sanctioned provider is a member of the sanctioning provider's
medical staff and participates in ORS 127.80Q lo 127.897 while on the health care facility premises, ãs defined in ORS
442.015, of thê sanctioning health care provider, but not including the pr¡vate medlcal office of a physic¡an or olher
provider;
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DECLARATION OF TESTIMONY
I, Isaac Jackson, declare under penalty of perjury the following

1.

I am a lawyer licensed to practice law in the State of Oregon, USA' I am in private
practice with my own law firm specializing injury claims, including wrongful death cases. I
County Circuit Court'
þreviously served as a Law Clerk to Judge Charles Carlson of the Lane
I was also an associate lawyer with a firm that specializes in insurance defense and civil
litigation.

Z.

write to inform the court regarding a lack of transparency under Oregon's assisted
suicide act, Even law enforcement is denied access to information collected by the State of
Oregon. Moreover, according to the current Oregon State website, this lack of access is
official Oregon State Policy.
I

3.

In 2010, I was retained by a client whose father had apparently died under Oregon's
law. The client wanted to know whether that was true. I therefore made inquiry on his
behatf. However and unlike other deaths I have investigated, it was difficult to get
information.

4.

wrote Dr. Hedberg, the State epidemiologist, Attached hereto as Exhibit 1 is a true
al of
and correct copy of a letier I receiveã back from the Office of the Attorne
gregon dated Ñovember 3,201:0. The letter describes that the Oregon Health Authority is
only altowed to release annual statistical information about assisted suicide deaths. The
letter states:
ORS [Oregon Revised Statutes] 127.865 prevents OHA [Oregon Health
Authority] from releasing any information to you or your client. OHA may
only make public annual statistical information,
I

S.

I also wrote the Oregon Medical Board. Attached hereto as Exhibit 2 is a true and
correct redacted copy of a letter I received back, dated November 29,201.0, which states in

part:
While sympathetic to [your client's] concerns about the circumstances of his
father'Jdeãth, th" Board is not able to provide the information requested.
The Board does not possess the requested documents nor does the Board
routinely receive these documents. Under Oregon law the Oregon
Department of Health collects these documents for their purposes. Further,
if the Board did have the documents as a part of an investigation, the Board
would be prevented from releasing them by ORS 676'775. See Exhibit 2.

6.

I also received a copy of the decedent's death certificate, which is the official death
record in Oregon. A true and correct, but redacted copy, is attached hereto as.Eëbjþi!-3.
The "immediate cause of death" is listed as "cancer," The "manner of death" is listed as
"Natural,"

///

^-4y

7.

Per my requesf a police officer was assigned to the case. Per the officer's confidential
repor! he did not interview my client, but he did interview people who had witnessed the
decedent's death.

B. The officer's report describes how he determined that the death was under Oregon's
isted suicide law act due to records other than from the State of Oregon. The officer's
report also describes that he was unable to get this information from the Oregon Health
Authorit¡ which was not willing to confirm or deny whether the deceased had used the act.
The officer closed the case.

,!
!

9, Attached hereto as Exh,þit 4 is a true and correct copy of the Oregon Health
Authority's data release@ãs of September 18, zoti,which states in part:
The Death with Dignity Act requires that the Oregon Health Authority collect
information pertaining to compliance (ORS 127,865 (2)) and to make
available to the public an annual statistical report (ORS 127,865 (3)).
The Oregon Health Authority's role is limited to collecting information so
that we can monitor compliance and provide a report regarding the effects of
this legislation. Confidentiality is critical and the Act specifically states that
information collected is not a public record and is not available for inspection
by the public IORS 127.865 (2)). The protection of confidentiality conferred
by the Death with Dignity Act precludes the Oregon Health Authority from
releasing information that identifies patients or participants, to the public,
media, researchers, students, advocates, or other interested parties.
The Oregon Health Authority will NOT confirm on a case-by-case basis
whether an individual has used, or a provider has been involved with, Death
with Dignity. We will not release a report when the first case occurs and we
will not respond to questions regarding number of cases within a specific
time period, (Emphasis in original).
Pursuant to Oregon Rules of Civil Procedure 1E, I hereby declare that the above statement
is true to the best of my knowledge and beliel and that I understand it is made for use as
evidence in court and is subject to penalty for perjury,
Dated

.11
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Office, LLC
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MARY H. WILLIAMS

Attomcy Gencral

Deputy Atlomey General

DEPARTMENT OI'JUSTICE

D

GENERAL COUNSEL DIVISION

November 3,2010

Isaac Jackson
Jackson Law Office,

LLC

P.O. Box 279
Eugene, OF-97440

Re:

Death rvith

Dignity Act Records Request

Dear Mr. Jackson:

Dr. Hedberg, the state epidemiologist, received your letter dated October 27,2010,
requesting certain Death with Dignity Act records that may have been filed under OAR 333-0090010, If records cannot be provided, you also ask Dr. Hedberg to investigate the existence of the
documents and report findings to you, or lastly, to at least verify whether the Oregon Health
Authority (OIIA) has any record of contact with your client's deceased father. In sum, your
client would like any information that might shed light on his father's death,
While Dr. Hedberg understands the difÍicult time your client must be going through, ORS
l2'1.865 prevents OHA from releasing any information to you ol your client. OHA may only
make public annual statistical infolmation. Please be assured that if ir:'egularities are found on
paperwork submitted to the OHA under OAR 333-009-0010, OHA can and has reported
information to the Oregon Medical Board who can then investigate the matter.

I understand that you aïe in the process of getting the death certificate for your client's
father and that may shed some light on the matter for your client. If your client believes that
some nefarious actions have taken place he certainly could contact law enforcement.
Piease contact me

if you have additional questions.
Sincerely,

Shannon K. O'Fallon
Senior Assistant Attorney General
Health and Human Setvices Section

SKO: vdc/Justic e# 23 45'l 52

CCi Kafrina Hedberg, M.D, DHS

frh;ç;r J1515 SV/ Fifth Ave, Suite 410, Porlland, OR 97201
Telephone: (971) 6'73-1880 Fax: (971) 673-1S868 TTY: (503) 3?S-5938 l'rwv.doj.state.or.us
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Medical Board
1500 SW

lst Ave

Ste 620

Poltland, OR 97201-5847

Theorlorc R. Krrlongoski, Governor
I

(971) 673-2700

FAX (971) 673-2670
\\,\\'r\,.oregon. gor' /orrrb

November 29,2010

lsaac Jackson
Jackson Law Office
PO Box 279
Eugene, OR 97440

Re

Dear Mr. Jackson:

regarding

The Oregon Medical Board has received your letter
, and his death,
apparently under the Oregon Death with Dignity Act. ln order for the Board to proceed
with a formal investigation, a medical and/or legal basis must exist to support an
allegation that a physician licensed by the Board may have violated Oregon law. ln our
review of the information that you presented we did not find a physician identified nor
was there a specific allegation of misconduct on the part of a physician. As such, the
board is not able to initiate a formal investigation,

to

While sympathetic
concerns about the circumstances of hÍs father's
death, the Board is not able to provide the information requested. The Board does not
possess the requested documents nor does the Board routinely receive these
documents. Under Oregon law the Oregon Department of Human Services collects
these documents for their purposes. Further, if the Board did have the documents as a
part of an investigation, the Board would be prevented from releasing them by ORS
676.175.
Thank you for bringing your concerns to the attention of the Oregon Medical Board. lf
you have any íurther questions regarding this matter, you may contact rne at 971-6Tg2702,

Sincerely

Randy H.
Complaint
rGe
r
I nvestigations/Compl ia nce Unit
li
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Release of lnformation Regarding the Death with Dignity Act

Search Public

Publlc Health > Providor and Partner R€sources > &!gg!þ¡_ê-!C¡9!-9-g!g!
lnlomat¡on Regard¡ng tho Death w¡th D¡gnity Act

'

Health... p

Aboulus,

Q@;&Þ

99-e-bl4!!b"lP!gdg-49! > Release of

Release of Information Regarding the Death with Dignity Act
The Death with Dignity Act requires that the Oregon Health
Authority collect information pertaining to compliance (ORS 127.865
(2)) and to make available to the public an annual statistical report
(oRS 127.865 (3)).

Contact Us

'j,,iát.äràTi,¡r i{, 1i*;.riÉ.

i.,:J

i

i,¿.:L

dwda. inf o@state,or. us

The Oregon Health Authority's role is limited to collecting information so that we can
r compliance and provide a report regarding the effects of this legislation
is critical and the

The Oregon Health Authority will NOT confirm on a case-by-case basis whether an individual has used, or a provider
has been involved with, Death with Dignity. We will not release a report when the first case occurs and we will not
respond to questions regarding number of cases within a specific time period.
Within the principles of confidentiality, the Oregon Health Authority will publish an annual report which will include
information on how many prescriptions are written, and how many people actually take the prescribed medication. The
specificity of any data released will depend upon whether we can ensure that confidentiality will not be breached.
To reiferate, the Oregon Health Authority's role in reporting on the Death with Dignity Act is similar to other public health
data we collect. The data are population-based and our charge is to maintain surveillance of the overall effect of the Act.

The data are to be presented in an annual report, but the information collected is required to be confidential. Therefore,
case-by-case information will not be provided, and specificity of data released will depend on having adequate numbers
to ensure that confidentiality will be maintained.

ê'ft^'\'f

f
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LawOffices of Margaret K. Dore, P.S. Mail - RE: Deathwith DignityAct

112012014

ïHar¡glrt't'l K.

llnrc

*.'t::r'1:*r*å

1.?i::l:.1

.{¡31¿¿;'¡¡ær*å*i::r:*{frl:;:ìl'g*r*:å:{.fr.}¡'*i,*i}lTr::3

RE: Death with Dignity Act
? in*s*ages

Parkman Alicia A <alicia.a.parkman@state.or.us>
To: M argaret Dore < m argaretdore@m argaretdore. com >
Cc : B URKOVS KAIA Tamara V <tamara. v. burkole kaia@state.

Wed, Jan 4,2012 at 7:57 AM
or. us >

Thank you for your email regarding Oregon's Death with Dignity Act, For all of your questions, the answer
is no. Since our office is charged with maintaining absolute confidentiality, our policy is to never release
identifying information. We can ne¡ther confirm nor deny participation of any individual patient or
physi cian. We have been contacted by law enforcement and legal representatives in the past, but have
information of
To ensure confidentiality, our office does not maintain
not provided ide
source ocumentation on partici pants

Please let me know if you have further questions

Thank you,
Alícia

Alicia Parkman
Mortal ity Research Analyst
Center for Health Statistics

Oregon Health Authority
7h:97t-673-1L50
tax:97L-673-1201

Margaret Dore fmailto : ma rga retdore@
January 02,20L2 5:48 PM

: Monday,

ícia.a. pa rkma n@state,or. us

with Dignity Act
https ://rnail.g oog le.conlrnail/t/1/?ui=2&i

ma rga retdore.

com]
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LawOffices of Margaret K, Dore, P.S. Mail - RE: Death with DignityAct

112012014

Thank you for answering my prior questions about Oregon's death with dignity act.
I hale these follow up questions

1. Would

your office release copies of completed reporting forms, ê.9., a doctor's completed "Oregon
Death with Dignity Act Attending Physician Follow-up Form," in response to a civil subpoena?

2.

Would your offce release copies of completed reporting forms in answer to a request by law
enforcement?

3.

Would your office confirm to law enforcement whether a person had in fact died under Oregon's Death
with Dignity Act?
Margaret Dore
Law Offices of Margaret K. Dore, P.S.
www.margaretdore,com
1001 4th A\enue, 44th Floor
Seattle, WA 98154
206 389 1754

rga re t Dore < margaretdore@m argaretdore. com>
Draft To: Parkman Alicia A <alicia.a.parkman@state.or.us>
Ma

Tue, Sep 11,2012 at 4:49 AM

[Quoted text hidden]
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Frequenfly Asked euestions

There is no state "program" for participation in the Act. People do not "make application" to the State of Oregon or the
Oregon Health Authority. lt is up to qualified patients and licensed physicians to implement the Act on an individual
basis. The Act requires the Oregon Health Authority to collect information about patients who participate each year and
to issue an annual report.
Q: Are there any other states

that have similar legislation?

A: Yes. The Death with Dignity National Center, which advocates for the passage of death with dignity laws, tracks the
status of these laws around the country (see: https://wwwdeathwithdignity.org/take-action).
Q: Who can participate in the Act?
A: The law states that, in order to participate, a patient must be: 1 ) 18 years of age or older, 2) a resident of Oregon, 3)
capable of making and communicating health care decisions for him/herself, and 4) diagnosed with a terminal illness
that will lead to death within six (6) months. lt is up to the attending physician to determine whether these criteria have
been met.

Q: Can someone who doesn't live in Oregon participate in the Act?
A: No. Only patients who establish that they are residents of Oregon can participate if they meet certain criteria.
Q: How does a patient demonstrate residency?
A: A patient must provide adequate documentation to the attending physician to verify that s/he is a current resident of
Oregon. Factors demonstrating residency include, but are not limited to: an Oregon Driver License, a lease agreement
or property ownership document showing that the patient rents or owns property in Oregon, an Oregon voter
registration, a recent Oregon tax return, etc. lt is up to the attending physician to determine whether or not the patient
has adequately established residency.

Q: How long does someone have to be a resident of Oregon to participate in the Act?
A: There is no minimum residency requirement. A patient must be able to establish that s/he is currently a resident of
Oregon.

Q: Can a non-resident move to Oregon in orderto participate in the Act?
A: There is nothing in the law that prevents someone from doing this. However, the patient must be able to prove to the
attending doctor that s/he is currently a resident of Oregon.
Q: Are participating patients reported to the State of Oregon by name?
A: The State does collect the names of patients in order to cross-check death certificates. However, the law guarantees

the
this

Q: Who can give a patient a prescription under the Act?
A: Patients who meet certain criteria can request a prescription for lethal medication from a licensed Oregon physician.
The physician must be a Doctor of Medicine (M.D.) or Doctor of Osteopathic Medicine (D.O.) licensed to practice
medicine by the Board of Medical Examiners for the State of Oregon. The physician must also be willing to participate in
the Act. Physicians are not required to provide prescriptions to patients and participation is voluntary. Additionally, some
health care systems (for example, a Catholic hospital or the Veterans Administration) have prohibitions against
practicing the Act that physicians must abide by as terms of their employment.

Q: lf a patient's doctor does not participate in the Act, how can s/he get a prescription?
A: The patient must find another M.D. or D.O. licensed to practice medicine in Oregon who is willing to participate. The

Oregon Health Authority does not recommend doctors, nor can we provide the names of participating physicians or
patients due to the need to protect confidentiality.
Q: lf a patient's primary care doctor is located in another state, can that doctor write a prescription for the

patient?

A: No. Only M.D.s or D.O.s licensed to practice medicine by the Board of Medical Examiners for the State of Oregon can
write a valid prescription for lethal medication under the Act.
Q: How does a patient get a prescription from a participating physician?
A: The patient must meet certain

criteria to be able to request to participate in the Act. Then, the following steps must

be fulfilled:
1. The patient must make two oral requests to the attending physician, separated by at least 15 days;

2. The patient must provide a written request to the attending physician, signed in the presence of two witnesses,
at least one of whom is not related to the patient;
3. The attending physician and a consulting physician must confirm the patient's diagnosis and prognosis;
4. The attending physician and a consulting physician must determine whether the patient is capable of making
and communicating health care decisions for him/herself;

5. lf either physician believes the patient's judgment is impaired by a psychiatric or psychological disorder (such
as depression), the patient must be referred for a psychological examination;
6. The attending physician must inform the patient of feasible alternatives to the Act including comfort care,
hospice care, and pain control;
7. The attending physician must request, but may not requ¡re, the patient to notify their next-of-kin of the
prescription request. A patient can rescind a request at any t¡me and in any manner. The attending physician
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Feedback

Accordance I Defìnition of Accordance by Merriam_Webster
https://www.merriam-webster.com/dictionary/accoidan"e

.

Definltion of ¡ccordance. 1 : agreemenl, conforrnity in accordance w¡th
a rure. 2 : the act of granting
something the ¡cco¡dance of a privllege.

ln Accordance

with I Defìnition of

https://www.merriam-webster.com/dictiona

rn

Accordance with by Merriam

ry/i nyo20accordancezo20with
accordance. : agreement, conformity. : the act oi grânt¡ng something,

...

v

Accordance I Define Accordance at Dictionary.com
v

www.dict¡onary.com/browse/accordance

Acco¡danca defin¡tlon, agreement; conformlly: in acco¡dancê w¡th
the rules. See more,

accordance (noun) defrnition and synonyms I Macmillan Dictionary

www.macmilland¡ctionary,com/us/dictionary/american/accordance

-

Def¡ne accordânce (noun) and get synonyms. what rs accordance (noun)?
âccordance (noun) meaning,
pronunciation and more by Macm¡llan Dictionary.

Accordance - definition of accordance by The Free Dictionary
www.thefreedictionary.com/accordance

v

' conformity; agreemenr; accord (esp in lhe phrase in accofdance with). 2. the act of granring;
bestowal: accordance of rights. Colllns English Dictionary...
1

ln accordance with - ldioms by The Free Dictionary
idioms.thef reedictionâry.com/in+accordance+with

¡\-5?
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https:/tlrvww.google'com/search?q=Define+%22accordanceo/o22&rlz=,lc1RNVE_enus557us557&oQÈDefine+
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Translations, word origin, and more definitions
Feedback

What's the meaning of ',in the spirit of,?

_

English Language & Usage ...

Ittp:1/9!sl¡sh.stackexchange.com/questionsi.../whats-th-e-meaning-of-in-the-spirit-of

w

Apt 22' 2014 ' ln the splrlt of full d¡sclosure, the
texter in question tumeá out to be my editor at salon,
... Source: http://lmgtty.com/?q=in+the+sp¡r¡t+of+dot¡nlt¡on
..,

the spirit

_of

the law (phrase) definition and synonyms Macmillan ...
I

www.macmillandictionary.com/us/dictionary/american/the_spir¡t-of-the-law
v
Dellne the sprrlt of the raw (phrase) and get synonyms.
wtrai ¡s rne sp¡r¡t of the raw (phrase)? the
spirlt of lhe law (phrase) meaning, pronunciation and more by ...

enter / get into the spirit of something (phrase) definition
and ...

www'macmilrandictionary.com/rr.c/dictionary/.../enter-get-into-the-spir¡þof-something
v
Deflnê enrêr / get ínlo tho sprfit of somêthing (phrase)
an-d get synonyms. what ¡s enter / get into ths
splrlt of something (phrase)? enter / get into the splrlt of ...

ln the spirit - definition of in the spirit by The Free Dictionary

wwwthefreed¡ct¡onafy.com/ín+the+spirit

v

A force or principle believed to animate living be¡ngs.
b. A force or pdnc¡ple bèlieved to animate
humâns and often to endurê aft6r departing Írôm the oooy
of â porson at doath; the sour. 2. spir¡t rhe
Holy Sp¡rlt.

in the spirit of synonym Engtish synonyms dictionary
I

dictionary.reverso.nelenglish-synonyms/in%20th áo/o2}spuito/o2Ìot _ |
in the spirit of synonyms' antonyms, Engrish dictionary,
engìi.n r.ngr"g",

'spirits',spiritèd',sptrttual',sp¡t,, Reverco dtofl onary, engif sn ..i

Reverso
dsf¡nit¡on, see arso

Spirit I Definition of Spirit by Merriam_Webster
https://www.merriam-webster.com/dictionary/spirit

v

1 : an animating or v¡tar princ¡pre herd to grve titê tó pnysicar
organisms. 2 : a supematurar þeing or
essence: such asa capitalized: holy splrltb: soul zac:
an often malevolent being that is bodilãss but
can become visibre; specificaily : ghost 2d : a marsvorent
be¡ng that enters and possesses a human
being.

in the spirit of - definition of in the spirit of _ Dictionarist

www.dictionarist.com/in+the+spirit+of w
Dôflnitlon of in the splrlt of. what ¡s the meaning of
ln the spir¡t of in various languages. Transla¡on
of in the sp¡rit of in the dictionary.

spirit Definition in the Cambridge English Dictionary

diclionary.cambrldge.org/us/dictionary/ènglish/spirit,

splrrt defrnition, meaning, what is sprrii: a pãrflcurår way
of think¡ng, feering, or behav¡ng, especiaily a
way that is typical of a.... Leam more.

spirit Definition and Meaning - Bibre Dictionary - Bibre
study Toors
'

-

www.biblestudytools.com/dictionary/spiriU
What ¡s Spirit? Definition and meaning:iarticle_text)

Spirit I Define Spirit at Dictíonary.com
www.dictionary.com/browse/spir¡t v
Spir¡t def¡n¡tion, the princ¡ple of consc¡ous life; the vital princ¡ple
in humans, animating the body or
mðd¡ating b€tweon
body and soul. See more.

https:Íl,vww.google.com/search?q=define+in+the+spir¡t+of&rlz=

A-58
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verb
lnhalln

d
etc fnto
to take
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lnto < in-, lntO + gerere, to carry
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transltìve verb ln,gest,€dr ln.gest.lng, ln.gêsts
Í,. To take lnto the body by the mouth for dlgestlon or absorptlon, See Synonyms at.eAl.
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2
orlgln: Latln ¡ngerere, lngest- t tn-, Irt¡ see fn: + gerere, ta carry,
Related Forms:
. ln.gsst'i.ble adlectlve
r lngqçtion in'ges'tlon noun
r lqççstlvg ln'ges'tive adlectlve

IhgA4thodltlonCopyrlghl@2o.10byHoughtonMlffllnl.larcourt
pütl¡s¡tns
by Houghton tvllffIln HÐrcourt Publlshlng Company, All rlghts resewed.
çompàny.-PuUltehed

Ràt¿i^

tlt Is :'tt rßloi o

, &gftl3

r WErFiJi.

i
'

fglnlV.sfl,,e

S.Ecskmark

A-59
http://www,youtdictionary.con/i

n ge

st
n

Europeen Psychiatry 27 (2012) 542-546

Available online at

Elsevier Masson France

www. sc¡en ced rect.com

www.em-con su lte. com

tata

ìl .iii:t: I i:}J.

r,Ar\

P5Y(_Hl^rf(Y

E,Mlcrir-rsr-i i l,-l

a
I

!.u ROf

i

*-:Å3:l{)l\

Original article

Death by request in Switzerland: Posttraumatic stress disorder and
complicated grief af,ter witnessing assisted suicide
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ABSTRACT
Background: Despite continuing political, legal and moral debate on the subject, assisted suicide is

permitted in only a few countries worldwide. However, few studies have examined the impact that
witnessing assisted suicide has on the mental health of family members or close friends.
Methods: A cross-sectional survey of 85 family members or close friends who were present at an assisted
suicide was conducted in December 20O7. Full or partial Post-Traumatic Distress Disorder (PTSD; Impact
of Event Scale-Revised), depression and anxiety symptoms (Brief Symptom Inventory) and complicated
grief(lnventory ofComplicated Grief) were assessed at 14 to 24 months post-loss.
Resul¿s: Of the35participants, 13%metthecriteriaforfull PTSD(cut-off > 35),6.5%metthecriteriafor
subthreshold PTSD (cut-off > 25), and 4.9% met the criteria for complicated grief. The prevalence of
depression was '16%: the prevalence of anxiety was
the present sample than has been
was
Conclusion: A higher prevalence of PTSD and d
of complicated grief in the sample
reported for the Swiss population in genera[.
, the
although there seemed to
Swiss population.
was comparable to that reported for the
full or subthreshold PTSD
2O% of
be no complicatíons in the grief
related to the loss of a close
Masson SAS. All rights reservel,

1. Introduction
Assisted suicide and euthanasia lor terminally ill patients are
punishable by law almost everywhere except Switzerland, the
Netherlands, Belgium and the U.S. states of Oregon and Washington. Assisted suicide is generally defined as the prescribing or
supplying of drugs with the explicit intention of enabling the
patient to end his or her own life. In euthanasia, in contrast, it is the
physician who administers the lethal drug. In the Netherlands and
Belgium, physician-assisted euthanasia is legally permitted,
meaning that physicians are allowed to administer drugs to end
a patient's life at his or her request. In Switzerland, in contrast,
euthanasia is punishable by imprisonment (Article 114 of the
Swiss penal code). It is only in the absence of self-serving motives
that assisting another person's suicide is permissible. Physicians in
Switzerland are therefore allowed to prescribe or supply a lethal
dose of barbiturates with the explicit intention of enabling a
patient they have examined to end his or her own [ife. However,
most assisted suicides in Switzerland are conducted with the
assistance of non-profit organisations [23]. These right-to-die
* Corresponding author. Tel.:

+49 341 9718861.
E-mail qddress: birgit.wagner@medizin.uni-leipzig.de

(8. Wagner).

organisations offer personal guidance to members suffering
diseases with "poor outcome" or experiencing "unbearable
suffering" who wish to die.
The two largest right-to-die organisations in Switzerland are
Exit Deutsche Schweiz and Dignitas. Membership of Exit Deutsche
Schweiz is available only for people living in Switzerland, whereas
Dignitas is also open to people from abroad. Exit Deutsche
Schweiz has about 50000 members, and between 100 and 150
people die each year with the organisation's assistance. In
comparison, Dignitas has about 6000 members, most of whom
live abroad. A member who decides to die must first undergo a
medical examination. The physician then prescribes a lethal dose
of barbiturates, and the drugs are stored at the Exit headquartei3
until the day ofuse. Usually, the suicide takes place at the patient's
home. On the day the member decides to die, an Exit volunteer
collects the medication and takes it to the patient's home. There,
he or she hands the patient the fluid to swallow. If the patient is
incapable of swallowing the barbiturate, it can be self-administered by gastrostomy or intravenously [ ]. After the patient has
died, the Exit volunteer notifies the police. All assisted suicides are
reported to the authorities. Deaths through assisted suicide are
recorded as unnatural deaths and investigated by the Institute of
Legal Medicine.

0924-933S/$ - see front matter o 2010 Elsevier Masson SAS. All rights reserved.
doi: l 0.1 01 6/j.eurpsy.201 0.1 2.003
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Rising suicide rate in Oregon reaches higher than, national
averaqe:
Wartd Sufcide Prevention Dav is Sepfemher 10
suicide rate is 35

lhe national
national rate of 11.3 per 100,

e. The rate is 15.2 suicides per 100,000

After decreasirr g in the 1990s, suÍ
rates have
increasin
nifican
regon
and Risk Factors,
rt,
on
reco
e number of suícides in

ince 2000, according to a new
report also details

"Suicide is one of the most persistent yel preventable public heallh problems. ll is the leading cause of death
from injuries - more than even from car crashes. Each year 550 people in Oregon die from suicide and 1,800
people are hospitalized for non-fatal attempts," saíd Lisa Millet, MPH, principal inveStigator, and manager of
the tnjury Prevention and Epidemiology Section, Oregon Public Heafth.

There are likely many reasons for the state's rising suicide rate, according to Millet. The single most
identifiable risk factor associated with suicide is depression. Many people can manage'their depression;
however, stress and crisis can overwhelm their ability to cope successfully.
Stresses such as from job loss, loss of home, loss of family and friends, life transitions and also the stress
veterans can experience returning horne from deployment - all increase the likelihood of suicide among lhose
who are already at risk.
"Many people often keep their depression a secret for fear of discrimination. Unfortunately, families,
communities, businesses, schools and other institutíons often discriminate against people with depression or
other mental illness, These people wlll continue to die needlessly unless they have support and effective
community-based mental health care," said Millet.
The report also included the following findings:
ó

ì'here was a marked increase in suicides among middle-aged women. The number of women belween
from 8.2 per
45 and 64 years of age who died from suicide rose 55 percent between 2000 and 2006
per
i00,000 to 12.8
100,000 respectively.

-

c
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Department
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Exeqrtive SummarT
preventable public health problomsSuicide is one of Orogon 's mÕst pçrsistent Yet largelY
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(ORVDRS). This røPort
to2087 data of oregon Vîolent Death Reporting SYstvm
in
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factors
p&Eents main tìndings of suioide nends and risk

35

ln2O07

of suiside
rose 55 percent from 8.2 per 100'000 in 2000 to
Suiclde rstcs arnong women ages 45-64

l2.E per 100,000 in 2007.

X
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Data collected through 2010
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Key Fíndings

of 17'l per 100,000 was
In 2010, thc age-adjustec suicide rate among oregonians
higher than the national averago'

4l

fffit

sincs 2000
The rate of suicidc among oregonians has been increasing
50 percent from l8'1 per
Suicide rates among adults ages 45-64 rose approxitu,:ty
rate increased more among womÊn
iOô,i,õO i" 2000 to 27. I p"r i00,000 in 20 I 0. The
years'
ug* +Sø+ than among men of thE same age during the past l0

approximately 15 percent ftom
suicide rates among men ages 65 and older dccreased
in
2010'
50 per 100,0-00 in 2000 to 43 per 100'000
n

"tfy

than wornen. The highest suicide rate
Men were 3.? times more likely to die by suicide
prr 100,000). No^n-Flispanic whitc maleshad
occurrcd amo*g *"n'ug*-Alínd <lu"r þO:
(2?.1 per 100,000)' Firc¿rrms were the
the higl:est suicide ,o*î*ong ajl racesi
"thtti"ity
of injury among men who died by suicide (62%)'

Jo*lí*t mechanism

veterans, Male veterans had a
Approxinrately 2Ó pê¡'cctlt 0f suiciclcs tlccurred among
(44.6 vs. 11.5 per 100,000)' Significantly
i.,ìãi.,* -r¡"¡a" rnt" ïh^n rlo¡r-vctrran nrales
vcteransãges 18'24'35-44 and45-54
lrigher sr-riciclc ratcs were iclentilied arrìong male
victims were reported to have
suicide
whcrr co':¡)arecl to rro¡r-veterurt l*alcs. Ve.ieran
rott ptytital health problems than non*veteran males'

psychological, trctravioral, and health pro^blenrs cO-occur ancl nrc known to increasc
diagnosetl nten-tàl
,uíriot riít<. Ápprox¡'"ritiy 70 perceni of sgicicle victi'ls had n
ot'cle¡rrcssCcl uloocl flt ti¡tie of cleath'
disorclCr, alcolrol nrrcl /or subsÏatrcc rtsc problenls.
oblcnrs, le¡s. than onc third ol'molo
o I ¡netttitl licalth
¡rr
Despitc the high pr.nul*,]."
recci'ing tfeatnlent for m{,ntal
victims and ¿rlrout OO irlt:.*"t of'lbnalc vìctinir werc
health problems at the time of death.

deaths by suicide in 2009-2010'
Eviction/loss of home was a factor associated with ?5
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Executive Summary
Suicide is one of Oregon' s most persistent publrc health problems. suicide is ths
second
leading cause of death among Oregonians aged i5 to 34 years, and the eighth
leading
cause of death among all Oregonians ín2012. The financial ¿nd
emotional
suicide on
report provides the most current suicide statistics in Oregon. V/e analped
mortality
datafrom 1981 to 2012and, Oregon Violent Death Reporting System (ORVDRS)
data
from 2003 to 201 2. This report presents findings of suicide trends and associated
factors
in Oregon. These data can inform prevention programs, polic¡ and planning.
Key Findìngs

ln 2012, the age-adjusted suicide rate among oregonians was 17 .7 per 100,000, 42
.percenthigher than the national average.
The rate of suicide among oregonians has been increasing since 2000.

Suicide rates among adolescents aged I 0 through I 7 years has increased since 201I aftet
decreasing from 1990 to 2010.
Suicide rates among adults aged 45 to 64 years rose more than 50 percent from g.l
per
l
100,000 in 2000 to 28J per 100,000 in2}ll;the rate increased rãr, *ong
females than
among males.
Suicide rates among males aged 65 years and older decreased approximately lB percent
from nearly 50 per 100,000 in 2000 to 42 per 100,000 in}}l2.

From2003 to2012:
Males were 3.6 times more likely to die by suicide than females. The highest
suicide rate
occurred among males aged 85 years and older (72.4 per 100,000¡. Non-Hispanic
white
males had the highest suicide rate among all racial / eihnic groupr
periOO,OOOl.

e7.1

Approximately 25 percent of suicides occurred among veterans. Male veterans had
almost twice the suicide rate than non-veteran males
1+S,S vs. 29.0 per 100,000). Veteran
suicide victims were reported to have more physical health probienrs than
non-úeteran

males.

Psychological, behavioral, and health problems co-occrr and are known to
increase
suicide risk. Approximately 70 percent of suicide victims had a diagnosed
m.ntai
disorder, alcohol and /or substance use problems, or depressed moù at time
of death.
lesgite the high prevalence of mental health problems, fewer than one third of male
victims, and fewer than 60 percent of female victims, were receiving treatment
for mental
health problems at the time of death.

Millet L, "Suicides in Oregon: Trends and Associated Factors 2003-2012,
Oregon Health Authority, Portland OR
Shen X,

3
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on v. Madison,374 N.W.2d 367 {1985)

J',,*,¿ (*'O

consent claim may be submitted to the jury. In concluding
that it was unnecessary to address the question directly,

utilizes an objective, reasonable person standard. Under
this approach, the trier offact could find that a physician
acted unreasonably under the circumstances in failing

we stated:

disclose material information to his patient despite
unrebutted expert medical testimony that the physician's
conduct was reasonable.

to

not decide whether an
informed consent case may be
proven without expert testimony
since [the doctor] *374 admitted
on adverse examination that the
[W]e need

The seminal decision championing rejection of the
professional rule is Canterbury v. Spence, supra. In

standards of the medical practice in
his community would require him to
advise her of the ramifications of the
removal of the pin.

Cønterbury, plaintiff alleged that the defendant physician
had failed to inform him of the risk of paralysis inherent

in a laminectomy

procednre. The

trial court

granted

a directed verdict for the defendant, noting there was
insufficient evidence to support plaintiffs claim. The
Court of Appeals for the District of Columbia reversed,

Id. at 512 (footnote omitted).

Pl t10l A majority
cause

{

J*ø,b,/rh

of jurisdictions that recognize
of action for negligent disclosure adhere to the so

called "professional rule," which places the burden ou the
plaintiff to prove by a preponderance of the expert medical

testimony that the reasonable medical practitioner would
have made disclosure under the circumstances. See, e.g.,
Tant v. Women's Clinic. 382 So.2d 7120 (41a.1980\i
Fuller v. Starnes,268 Ark. 416. 597 S.W.2d 88 (1980\;
Woollqt v. Henderson, 418 A.2d 1123 (Me.1980); Llera
5s7 P )d R05 11976): lil'inkjer
v. Wísner. l7l Mont.

v. Herr, 277 N.W.2d 579 (N.D.1979); Roark v. Allen,
633 S.W.2d 804 Oex.1982). See also 52 A.L.R.3d 1084
(.1913\. Consequently, the dimensions of the disclosure

duty are delineated through the medium of expert medical

testimony. Under this view, a physician can be found
to have breached his duty to disclose only upon a
showing that his conduct fell below the standard deemed
acceptable by his peers in the medical profession.

[!1l Alternatively, an increasing number of courts have
rejected the majority rule, opting instead in favor of
a patient-oriented standard. See, e.g., Canterburyt v.
Spence, 464 F.2d 772. cert. denied, 409 U.S. 1064. 93
S.Ct. 560. 34 L.Ed.2d 518 (D.C.Cir.1972); Cobbs v.
Grant. 8 Cai.3d 229. 104 Cal.Rntr. 505 502 P.2d
(1972\: Losan v. Greenwich Hoso. Ass'n, l9l Conn.282.
465 A.2d 294 (198T: Craín v. Allison, 443 A.2d 558
LD.C.App.1982); Harnish v. Children's Hospital Medical
1

Center, 381 Mass. 152, 439 N.E.2d 240 (1982\;
6 295 A.2d
Trapp, 294 S.E.2d 446 (W.Va.1982); Scaria v. St. Paul
Fire & Marine Ins. Co., 68 Wis 2rl I 227 N W.2d 647
(197î. See also 88 A.L.R.3d 1008 (1978).In place of the
reasonable medical practitioner standard, this approach

a

stating:

We agree that the physician's uoncompliance with

a

professional custom to reveal, like any other departure
from prevailing medical practice, may give rise to
liability to the patient. We do not agree that the patient's
cause of action is dependent upon the existence and
nonperformance of a relevant professional tradition....

Nor can we ignore the fact that to bind the disclosure
obligation to medical usage is to arrogate the decision
on revelation to the physician alone. Respect for
the patient's right of self-determination on particular
therapy demands a standard set by law for physicians
rather than one which physicians may or may not
impose upon themselves.
464 F.2d at

1

83-84 (footnotes omitted).

ÍA

We agree that the right to know-to be informed-is
a fundarnental right personal to the patient and should
not be subject to restriction by medical practices that
may be at odds with the patient's informational needs.
Accordingly, we adopt lhe Canterbury v. Spence rule that
the standard measuring the performance of the physician's
to disclose is conduct which is reasonable under the

Id. at785.

*375

I13l Í4I tt5l

Consistent with our decision in
v. Yankton Clinic, P.4., supra, we deem a
reasonable disclosure to be one which

of all known
well as the availa
any reasona ble alternative treatment or
Additionally , material risks
as
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Crawford v. $chulte,829 N.W.2d 155 {2013}
2013 S.D.28

5*y

de novo." Arneson v. Arr.teson.
N.W.2d 904,914.

I4l [f 9.] SDCL 25-7-6.3 lists the sources of "monthly
income" that may be used to determine child support
obligations. The listed sources include compensation
for personal services, self-employment income, periodic
payments from pensions or retirement programs, gain
from assets, and certain statutory benefits. A lump sum
inheritance is not included. The statute provides:

The monthly net income

of

each parent shall

be

determined by the parent's gross income less allowable
deductions, as set forth in this chapter. The monthly
gross income of each parent includes amounts received

from the following sources:

(l)

Compensation paid to an employee for personal

^<4,11(

C-^- t-

),^

/,

our prior holding that "nothing in [the statute listing
several sources of income for child support purposes]
indicates that the listing of the general categories of
income is exclusive. The use of the word 'include'
suggests a legisiative intent to encompass

unlisted
"[W]here
words
this
the
of
case, "monthly ... iucome"]
particular classes of things,
ejusdem
canon
of construction requires
construed as applying only to
same general
kind as those enumerated." See DeHaven v. Hall, 2008
s.D. 57, 51, 753 N.W.2d 429, 44Us Therefore, the
question is whether a lump sum inheritance is a thing of
the same general kind as the listed sources of "income" in
sources

of income.").

Í

SDCL 25-7-6.3.5

5

h.

question whether a prospective inheritance

is

"income" for purposes of calculating child support
was not answered \n Peterson v. Peterson, 2000 S.D.
58. 610 N.W.2d 69. or Gr¿rss v. Gr¿¡ss, 355 N.W.2d

services, whether salary, wages, commissions, bonus,

or otherwise designated;

(2) Self-employment income including gain, profìt, or
loss from a business, farrn, or profession;

4 (S.D.1984). ln

(3) Periodic payments from pensions or retirement
progralns, including social security or veteran's

inheritance award was included in the calculation of
child support." Id. However, Peterson's staternent
of the holding in Gross was incorrect. In Gross,
we only held that a pending inheritance could be

Peterson. we acknowledged our

decision in Gross. Peterson, 2000 S.D. 58. n 21. 610
N.W.2d at 72. We indicated that in Gross. "a pending

benefits, disability payments, or insurance contracts;

*158

(4) Interest, dividends, rentals, royalties, or other
gain derived from investment of capital assets;

considered in determining whether there was a change

in circumstances justifying a modification of a prior

child support order. 355 N.W.2d at 8-9. Further,
(5) Gain or loss from the sale, trade, or conversion of
capital assets;

Gro¡s was decided before the enactment of the child
support guidelines statutes. Therefore, Gross does not
stand for the proposition that a pending inheritance

(6) Unemployment insurance benefìts;

is "rnonthly income" for purposes of calculating child

support under SDCL 25-7-6.3.

(7) Worker's compensation benefits; and

(8) Benefits in lieu of compensation including military
pay allowances.

Overtime wages, commissions, and bonnses may be
excluded if the compensation is not a regular and
recurring source of income for the parent. Income
derived from seasonal employment shall be annualized
to determine a monthly average income.
SDCL 2s-7-6.3.

El 16l ['tf 10.] Although an inheritance is not a listed
source of income, the list is non-exhaustive. Sec Peterson

v.

[fl I l.] V/e conclude that Father's lump sum inheritance
asset or capital that is unlike the types of
nronthly income listed in SDCL 25-:7*6.3. First, Father's
inheritance is not similar to compensation for services,
income from self-employment, or periodic payments
from pensions or retirement programs. S¿¿ SDCL 257-6.3(l)-(3). Second, his inheritance is not similar to
the gains derived from the investment or conversion of

is an

assets. See SDCL 25-7-6.3(4)-(5). Finally, his inheritance
is not similar to worker's compensation, unemployment
insurance, or other benefits paid in lieu of compensation.
See SDCL 25-7-6.3(6)-(8). Father's lump sum inheritance

is a gift ofcapital that is not captured by the statute.

Peterson,2000 S.D. 58.1121.610 N.W .2d 69.72 (re-stating
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Neugebauer v. Neugebauer, 804 N.W.2d 450 (201 1)
2or

r s.o.

6+

that party ever sought the advice of the benehciary),
Because Lincoln argues that no confidential relationship
existed, he contends that the court erred in appiying the
presumption of undue influence.2

2

The presurnption ol undue influence is a mechanism

that alters the burden of production. When

However, the ultirnate burden of persuasion remains

on the contestant to prove the elements of undue
influence by a preponderance of the evidence.
Stocku,ell, 2010 5.D.79.137,790 N.W.2d at 63.
[!l la.] V/e decline to address these contentions because the
court alternatively found that Pearl established the four
elements of undue influence independent of a confidential

relationship. These alternative fìndings are dispositive3
because undue *454 influence nray be established
three ways, but only one requires proof of a
relationship. See SDCL 53-47.4
Lincoln argnes that the circuit court's alternative
ruling is not independent of the court's confidential
relationship determination because confìdential

Susceptibility to Undue htfluence
16l tf 16.1 Lincoln argues that no evidence supported
the court's finding that Pearl was susceptible to undue
influence. He focuses on the absence of medical evidence
regarding Pearl's mental functioning. Lincoln contends
that in the absence of medical evidence of mental defìcits,
the court erred in finding that Pearl was susceptible to
undue influence.

[$ 17.] Concededly,

;*ur;

marerial

an

"

'pþysical and mental weakness is

*"r ffiion

aged

of

u,rdu.îñiñã'

person with impaired

faculties would be more susceptible to influence
than a nrentally alert younger person in good health." In
re Est ate of M e tz, 7 8 S.D. 212. 221, 100 N.W .2d 393. 398
(1960) (quoting Inhnçon v .fhnvpr 4l S D sRS 17, N.W
676.678 (1919)). But this Court has not required medical

of law discussing the alternative ruling. However,
the court's fìndings of fact (that do not refer

evidence to prove susceptibility to undue influence.
See, e.g., id. (ftnding susceptibility to undue influence
solely through inconsistent testamentary statements and
admissions that the party allegedly influenced was senile,

to a

childish, and incompetent to attend to his business affairs).

relationship language appears in various conclusions

confideutial relationship) clearly establish

undue influence under the four alternative factors.
We conclude that the court's alternative ruling
was independent of the ruling that a confidential
relationship existed.

4

influence on that person to effect a wrongful purpose; (3)
another's disposition to do so for an improper purpose;
and (4) a result clearly showing the effects of undue
influence. ,S¡oclcwell 2010 S.D. 79. I 35. 790 N.W.2d at
64. The party alleging undue influence must prove these
elements by a preponderance ofthe evidence. ld

the

presnmption arises, the burden ofproduction shifts to
the beneficialy to show he took no unfair advantage
of the person who was allegedly unduly influenced.

3

¿lr.

Un,lu. influence occurs:
(l) In the use, by one in whom a confidence
is reposed by another, or who holds a real or
apparent ar,rthority over him, of such confidence

or authority lor the purpose of obtaining

an

unfair advantage ovel him; or
(2) In taking an unfair advantage of another's
weakness of mind; or
(3) In taking a glossly oppressive and unfair
advantage of another's necessities or distress.
spcl- 53-4-7.

lA I5l

['u 15.] Undue influence is defined by SDCL 53-4This
Court
has identified the general elements on several
1.
occasions. Nizielski v. Tvinnereim, 453 N.W.2d 831, 833
(S.D.1990). The elements are: (l) a person susceptible to
undue influence; (2) another's opportunity to exert undue

tll 18.] In this case, there was substantial

non-medical

evidence demonstrating Pearl's susceptibility to undue
influence. Pearl had an eighth-grade education, and she
lacked experience in business and legal transactions.'When
she signed the contract for deed, Pearl was almost eightyfour and hard of hearing. Pearl and Dennis testified that
she had relied on her deceased husband to take care of
all their business and legal matters during their marriage.
This dependency continued after Harold's death. Pearl
testifìed that, with the exception of her checking account
and monthly expenses, she often asked her children for
help with business and financial affairs, which she did
not understand. Pearl's daughter Cheryl confirrned that
Pearl's children had to explain such things as hospital bills,

"documents," and Social Security because Pearl lacked
experience with business mâtters. Further, Pearl, *455
Dennis, and Cheryl testified that Pearl did not understand
the contract for deed until they explained it to her after
it had been executed. Susceptibility to undue influence
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PROPOSED LAW TEXT

Section 1.
Terms used in this Act mean
(1) "Attending physician," the physician who has primary responsibility for the
care of the patient and treatment of the patient's terminal disease;
(2) "Ø¡npg!C¡gy," in the opinion of a court or in the opinion of the patient's
attending physician or consulting physician, psychiatrist, or psychologist, a
patient's ability to make and communicate an informed decision to healthcare
providers, i nelrrdino eom munication throuqh pe rsons familiar with the patient's
if those persons are available;
manner of communicati
(3) "Consulting phys
n, a physician who is qualified by specialty or experience
to make a professional diagnosis and prognosis regarding the patient's disease;
(4) "Counseling," one or more consultations aS necessary between a state
licensed psychiatrist or psychologist and a patient for the purpose of determining
that the patient is competent and not suffering from a psychiatric or
psychological disorder or depression causing impaired judgment;
(5) "Health care provider," a person licensed, certified, or othenryise authorized or
permitted by law to administer health care or dispense medication in the ordinary
course of business or practice of a profession, and includes a health care facility;
(6) "l-nfolmed decision," a decision by a qualified patient, to request and obtain a
prescriptiõñ foi med'iõation that the qualified patient "may sef-aOm¡n¡sts to end
the patient's life in a humane and dignified manner, that is based on an
appreciation of the relevant facts and after being fully informed by the attending
physician of;
(a) The qualified patient's medical diagnosis;
(b) The qualified patient's prognosis;
(c) The potential risks associated with taking the medication to be prescribed;
(d)The probable result of taking the medication to be prescribed; and
(e)
e feasible alternatives such as, comfort care, hospice care, and pain
control;
edically co nfirmed," the medical opinion of the attending physician that has
been confirmed by a consulting physician who has exam ined the patient and the
patient's relevant medical records;
(8) "Patient," a person who is under the care of a physician;
(9) "Physician,"a doctor of medicine or a doctor of osteopathy licensed to
practice medicine under chapter 36-4;
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(10) "Qualified patient," a competent adult who is a resident of South Dakota and
has satisfied the requirements of this Act in order to obtain a prescription for
medication that the qualified pa tient mav self-administer to end the patient's life
in a humane and dignified manner;
(11) "Self-administer," a qualified patient's act of ingesting medication to end the
patient's life in a humane and dignified manner; and
(12) "Terminal disease ," an incurable and irreversible disease that has been
medically confirmed and will, within reasonable medicaljudgment, produce death
within six months.

Section 2.
An adult patient who is competent, is a resident of South Dakota, and is
determined by the attending physician and consulting physician to be suffering
from a terminal disease , and who is voluntarily expressing a wish to die, may
make a written request for medication that the patient mav self-administer to end
the patient's life in a humane and dignified manner in accordance with this Act;
No person qualifies under this Act solely because of age or disability.

Section 3.
A valid request for medication under this Act shall be in substantially the form
provided in this section, signed and dated by the patient and witnessed by at
least two persons who, in the presence of the patient, attest that, to the best of
their knowledge, and belief, the patient is competent, acting voluntarily, and is
not being coerced to sign the request.
One of the witnesses shall be a person who is not:
(1) A relative of the patient by blood, marriage, or adoption;
(2)A person who at the time the request is signed would be entitled to any
portion of the estate of the qualified patient upon death under any will or by
operation of law; or
(3) An owner, operator, or employee of a healthcare facility where the qualified
patient is receiving medical treatment or is a resident.

The patient's attending physician at the time the request is signed may not be a
witness.
lf the patient is a resident in a long-term care facility at the time the written
request is made, one of the witnesses shall be a person designated by the
Searchable Proposed Law.wpd

2

A-102

facility who meets the qualifications specified by the Department of Health in
rules promulgated pursuant to chapter 1-26.

A request for medication as authorized by this Act shall be in substantially the
following form:
REQUEST FOR MEDICATION TO END MY LIFE IN A HUMANE AND
DIGNIFIED MANNER

am an adult of sound mind.
. . . ., which my attending physician has
I am suffering from
determined is a terminal disease and which has been medically confirmed by a
consulting physician.
I have been fully informed of my diagnosis, prognosis, the nature of medication
to be prescribed and potential associated risks, the expected result, and the
feasible alternatives, including comfort care; hospice care, and pain control.
I request that my attending physician prescribe medication that I may
self-administer to end my life in a humane and dignified manner and to contact
any pharmacist to fill the prescription.
l,

INITIAL ONE:
I have informed my family of my decision and taken their opinions into
consideration.
I have decided not to inform my family of my decision,
I have no family to inform of my decision.
I understand that I have the right to rescind this request at any time.
I understand the full import of this request and I expect to die when I take the
medication to be prescribed. I further understand that although most deaths
occur within three hours, my death may take longer and my physician has
counseled me about this possibility.
I make this request voluntarily and without reservation, and I accept full moral

responsibility for my actions.
Signed:
Dated:

DECLARATION OF WITNESSES
By initialing and signing below on or after the date the person named above
signs, we declare that the person making and signing the above request:

Witness

Witness

1

2
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lnitials

lnitials

1. ls personally known to us or has provided proof of identity;
2. Sígned this request in our presence on the date of the
person's signature;
3. Appears to be of sound mind and not under duress, fraud, or
undue influence;
4. ls not a patient for whom either of us is the attending
physician.
Printed Name of Witness 1: . . .

.

Signature of Witness '1lDate: . .

.

Printed Name of Witness 2: , . .

.

Signature of Witness 2/Date: . .

.

NOTE: One witness may not be a relative by blood, marriage, or adoption of the
person signing this request, may not be entitled to any portion of the person's
estate upon death, and may not own, operate, or be employed at a health care
facility where the person is a patient or resident. lf the patient is an inpatient at a
health care facility, one of the witnesses shall be a person designated by the
facility.

Section 4.
The attendin
ician shall
(1) Make the in
rmtn
of whether a patient has a terminal disease, is
competent, and has made the request voluntarily;
(2) Require the patient to demonstrate South Dakota residency pursuant to
section 13 of this Act;
(3) Ensure that the patient is making an informed decision by informing the
patient of:
(a) The patient's medical diagnosis;
(b) The patient's prognosis;
(c) The potential risks associated with taking the medication to be prescribed;
(d) The probable result of taking the medication to be prescribed; and
(e) The feasible alternatives such as comfort care, hospice care, and pain
control;
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(4)
the atient to a con sulting physician for medical confirmation of the
diagnosis, and for a
rmr
on
ent is competent and acting
voluntarily;
(5) Refer the patient for counseling, if appropriate;
(6) Recommend that the patient notify next of kin;
(7) Counsel the patient about the im portance of having another person present
when the patient takes the medication prescribed unde r this Act and of not taking
the medication in a public place;
+-(8) I nform the patient that the patient may rescind the request at any time and in
any manner, and offer the
nt an opportuni tv to rescind at the end of the
flfteen-day waitl
;
(9) Verify, immediately before writing the prescription for medication under this
Act, that the patient is
an informed decision;
(10) Fulfill the med
reco
mentation requi
(11)
are carried out
ith this Act
before writing a p
medication to enable
en
the patient's life in a h umane a nd dignified manner; and
(12) Dispense medications directly, including ancillary medications intended to
facilitate the desired effect to minimize the patient's discomfort, if the attending
physician is authorized under statute and rule to dispense or with the patient's
written consent, the attending physician shall:
(a) Contact a pharmacist and inform the pharmacist of the prescription; and
(b) Deliver the written prescription personally, by mail or facsimile to the
pharmacist, who will dispense the medications directly to either the patient, the
attending physícian, or an expressly identified agent of the patient. Medications
dispensed pursuant to this subsection may not be dispensed by mail or other
form of courier.

1

I

The attending physician may sign the
s death certificate which shall list
termin
as the cause of

Section 5.
Before a patient is qualified under this Act, a consulting physician shall examine
the patient and the patient's relevant medical records and confirm, in writing, the
attending physician's diagnosis that the patient is suffering from a terminal
disease, and verify that the patient is competent, is acting voluntarily, and has
made an informed decision.

Searchable Proposed Law.wpd

5

A-105

Section 6
lf, in the opinion of the attending physician or the consulting physician, a patient
may be suffering from a psychiatric or psychological disorder or depression
causing impaired judgment, either physician shall refer the patient for counseling,
Medication to end a patient's life in a humane and dignified manner may not be
prescribed until the person performing the counseling determines that the patient
is not suffering from a psychiatric or psychological disorder or depression
causing impaired judgment.

Section 7.
No person may receive a prescription for medication to end the person's life in a
humane and dignified manner unless the person has made an informed
decision. lmmediately before writing a prescription for medication under this Act,
the attending physician shall verify that the qualified patient is making an
informed decision.

Section 8
The attending physician shall recommend that the patient notify the next of kin of
the patient's request for medication under this Act. A patient who declines or is
unable to notify next of kin may not have the patient's request denied for that
reason.

Section 9.
To receive a prescription for medication that the qualified patient may
self-administer to end the patient's life in a humane and dignified manner, a
qualified patient shall make an oral request and a written request, and reiterate
the oral request to the qualified patient's attending physician at least fifteen days
after making the initial oral request. At the time the qualified patient makes a
second oral request, the attending physician shall offer the qualified patient an
opportunity to rescind the request.
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Section 10.
A patient may rescind a request at any time and in any manner without regard to
the patient's mental state. No prescription for medícation under this Act may be
written without the attending physician offering the qualified patíent an
opportunity to rescind the request.

Section

11

At least fifteen days shall elapse between the patient's initial oral request and the
writing of a prescription under this Act.
At least forty-eight hours shall elapse between the date the patient signs the
written request and the writing of a prescription under this Act.

Section 12.
The following shall be documented or filed in the patient's medical record:
(1) Any oral request by a patient for medication to end the patient's life in a
humane and dignified manner;
(2) Any written request by a patient for medication to end the patient's life in a
humane and dignified manner;
(3)The attending physician's diagnosis and prognosis, and determination that the
patient is competent, is acting voluntarily, and has made an informed decision;
(4) The consulting physician's diagnosis and prognosis, and verification that the
patient is competent, is acting voluntarily, and has made an informed decision;
(5) A report of the outcome and determinations made during counseling, if
performed;
(6) The attending physician's offer to the patient to rescind the request at the
time of the patient's second oral request; and
(7) A note by the attending physician indicating that all requirements under this
Act have been met and indicating the steps taken to carry out the request,
including a notation of the medication prescribed.

Section 13.
Only requests made by South Dakota residents under this Act may be granted
A patient may demonstrate residency by any of the following:
(1) Possession of a South Dakota driver's license;
(2) Registration to vote in South Dakota; or
(3) Evidence that the person owns or leases property in south Dakota.
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Section 14.
Any medication dispensed under this Act that is not self -administered shall be
disposed of by lavvful means.

Section 15.
The Department of Health shall annually review all records maintained under this
Act. The department shall require any health care provider upon writing a
prescription or dispensing medication under this Act to file a copy of the
dispensing record and any other required documentation with the department.
All required documentation shall be mailed or othenruise transmitted as allowed
by the department no later than thirty calendar days after the writing of a
prescription and dispensing of medication under this Act, except that all
documents required to be filed with the department by the prescribing physician
after the death of the patient shall be mailed no later than thirty calendar days
after the date of death of the patient.
The Department of Health shall promulgate rules pursuant to Chapter 1-26
outlining the documentation required pursuant to this section and how the
documentation may be transmitted to the department, Notwithstanding any
other provision of law, the information collected is not a public record and may
the
blic
not be made available for ins
The Department of Health shall generate and make available to the public an
annual statistical report of information collected under this section.

Section 16.
No provision in any contract, will, or other agreement, whether written or oral, to
the extent the provision would affect whether a person may make or rescind a
request for medication to end the person's life in a humane and dignified
manner, is valid.
No obligation under any currently existing contract may be conditioned or
affected by the making or rescinding of a request, by a person, for medication to
end the person's life in a humane and dignified manner.
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Section 17.
No sale, procurement, or issuance of any life, health, or accident insurance or
annuity policy or the rate charged for any policy may be conditioned upon or
affected by the making or rescinding of a request, by a patient, for medication
that the patient may self-administer to end the person's [sic] in a humane and
dignified manner, A qualified patient's act of ingesting medication to end the
patient's life in a humane and dignified manner does not have an effect upon any
life, health, or accident insurance or annuity policy.

Section 18.
Nothing in this Act authorizes a physician or any other person to end a patient's
life by lethal injection, mercy killing, or active euthanasia.
action taken in
a
with this Act does n for a
u ose, constitute sui
suicide m
killin or homicide under e
state
may
r
any practice under this Act as su
or assisted suicide. Any state report shall
refer to practice under this Act as obtaining and self-administering life-ending
medication.
Nothing in this Act may be interpreted to lower the applicable standard of care for
the attending physician, consulting phjrsician, psychiatrist or psychologist, or
other health care provider participating under this Act.

Section 19.
No person may be subject to civil or criminal liability or professional disciplinary
action for participating in good faith compliance with this Act. This includes being
present when a qualified patient takes the prescribed medication to end the
patient's life in a humane and dignified manner,

Section 20.
No professional organization or association, or health care provider, may subject
a person to censure, discipline, suspension, loss of license, loss of privileges,
loss of membership, or other penalty for participating or refusing to participate in
good faith compliance with this Act.
Searchable Proposed Law.wpd

I
A-109

Section 21.
A patient's request for or provision by an attending physician of medication in
good faith compliance with this chapter does not constitute neglect for any
purpose of law or provide the sole basis for the appointment of a guardian or
conservator.

Section 22.
Only willing health care providers may participate in the provision to a qualified
patient of medication to end the patient's life in a humane and dignified manner,
lf a health care provider is unable or unwilling to carry out a patient's request
under this Act, and the patient transfers the patient's care to a new health care
provider, the prior health care provider shall transfer, upon request, a copy of the
patient's relevant medical records to the new health care provider.

Section 23.
A health care provider may prohibit another health care provider from
participating under this Act on the premises of the prohibiting provider if the
prohibiting provider has given notice to all health care providers with privileges to
practice on the premises and to the general public of the prohibiting provider's
policy regarding participating. lf a health care provider has provided the notice
required pursuant to this section, the health care provider may subject another
health care provider to the following sanctions:
(1) Loss of privileges, loss of membership, or other sanctions provided under the
medical staff bylaws, policies, and procedures of the sanctioning health care
provider if the sanctioned provider is a member of the sanctioning provider's
medical staff and participates under this Act while on the health care facility
premises of the sanctioning health care provider, excluding the private medical
office of a physician or other provider;
(2) Termination of a lease or other property contract or other nonmonetary
remedies provided by a lease contract, not including loss or restriction of medical
staff privileges or exclusion from a provider panel, if the sanctioned provider
participates under this Act while on the premises of the sanctioning health care
provider or on property that is owned by or under the direct control of the
sanctioning health care provider; or
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(3) Termination of a contract or other nonmonetary remedies provided by
contract if the sanctioned provider participates under this Act while acting in the
course and scope of the sanctioned provider's capacity as an employee or
independent contractor of the sanctioning health care provider.

Nothing in this section prevents a health care provider from participating under
this Act while acting outside the course and scope of the provider's capacity as
an employee or independent contractor or a patient from contracting with the
patient's attending physician and consulting physician to act outside the course
and scope of the provider's capacity as an employee or independent contractor
of the sanctioning health care provider.

A health care provider that imposes sanctions under this action shall follow all
due process and other procedures the sanctioning health care provider may
have that are related to the imposition of sanctions on another health care
provider. No sanction imposed under this section may be the sole basis for a
report of unprofessional conduct.
For the purposes of this section the notice required shall be in writing to the
health care provider specifically informing the health care provider before the
provider's participation under this Act of the sanctioning health care provider's
policy about participation in activities covered under this Act. Participating under
this Act does not include making an initial determination that a patient has a
terminal disease and informing the patient of the medical prognosis, providing
information about this Act to a patient upon the req uest of the patient, or
providing a patient, upon the request of the patient, with a referral to another
physician.

Section 24.
A person who without authorization of the patient willfully alters or forges a
request for medication or conceals or destroys a rescission of that request with
the intent or effect of causing the patient's death is guilty of a Class A felony,
A person who coerces or exerts undue influ
or to destroy a rescission of a request, is
.meO¡cat¡0n to

enO

ofaclassAfelo
This Act does not limit further liability for civil damages resulting from other
negligent conduct or intentional misconduct by any person.
The penalties in this section do not preclude criminal penalties applicable under
other law for conduct that is inconsistent with this Act.
Searchab¡e Proposed Law.wpd

11

A- 111

Section 25.
Any governmental entity that incurs costs resulting from a person terminating the
person's life under this Act in a public place has a claim against the estate of the
person to recover such costs and reasonable attorneys' fees related to enforcing
the claim.

Section 26.
The effective date of this Act is April 1 ,2019.
Be it enacted by the people of South Dakota.
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